OCR Quick Facts

Mixed Case Complaints

The Office of Civil Rights (OCR) manages the Department of Commerce's Equal Employment Op-
portunity (EEO) Complaint Process. This fact sheet includes basic information about mixed case
complaints, which contain issuesthat may appeal ed to the Merit Systems Protection Board.

Q. What isthe Merit Sys-
tems Protection Board
(MSPB)?

A. The MSPB isan indepen-
dent Federal agency that
servesasthe guardian of Fed-
eral merit systems. Under the
Civil Service Reform Act of
1978 (CSRA), most Federa
employees may appeal vari-
ous personnel actions affect-
ing them to the MSPB. The
MSPB appeal process is de-
signed to ensure that federal
employeesare protected from
unfair or arbitrary treatment.

Q. What kinds of actions
may be appealed to the
Board?

A. Under the CSRA, the ma-
jority of cases are appeals of
agency adverse actions -- re-
movals, suspensions of more
than 14 days, reductions in
grade or pay, furloughs of 30
daysor less.

Other typesof actionsthat may
be appealed to the Board in-
clude: performance-based re-
movalsor reductionsin grade,
denialsof within-grade salary
increases, reduction-in-force
actions, Office of Personnel

Management (OPM) suitability
determinations, OPM employ-
ment practices, OPM determi-
nationsin retirement matters,
deniasof restoration or reem-
ployment rights, and termina
tionsof probationary employ-
ees under certain circum-
stances.

Q. May all federal employ-
ees file appeals with the
M SPB?

A. No. The employees and
others(e.g. applicantsfor em-
ployment, annuitantsin retire-
ment cases) who may appeal
specific actionsto the M SPB
vary in accordance with the
law and regulations govern-
ing those actions. Generally,
Commerce employees who
may appeal adverse actions
are:

» Employees in the competi-
tive service who have com-
pleted a one-year probation-
ary period or trial period;

* Veterans preference-eligible
employees with at least one
year of continuous employ-
ment in the same or similar
positions outsi de the competi-
tive service; and

» Excepted service employ-
ees, other than preference-€li-
gibles, who are not serving a
probationary or trial period
and who have compl eted two
years of current continuous
serviceinthesameor similar
positions in an Executive

agency.

Q. Must agencies advise
employees of their right to
appeal personnel actionsto
theBoard?

A. Yes.When an agency takes
an appeal able action against
an employee, theagency must
provide the employee with
notice of their MSPB appedl
rights.

Q. What is a mixed case
complaint?

A. Amixed casecomplaintisa
complaint of employment dis-
crimination based on race,
color, religion, sex, nationd ori-
gin, ageor disability related to
or semmingfromanactionthat
can be appealed to the Merit
Systems Protection Board
(MSPB). The complaint may
contain only an allegation of
employment discriminationor it
may contain additional allega:
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tionsthat the M SPB hasjuris-
diction to address.

Q. Must amixed caseclaim
be raised in the EEO com-
plaint process?

A. No. An employee can
choose to raise amixed case
clamineither an EEO com-
plaint or an M SPB appedl, but
may not use both processes.

A person chooses aforum by
filing an MSPB appea or a
formal EEO complaint. Re-
ceiving informal EEO coun-
seling is not considered a
choice to use the EEO com-
plaint process.

If both amixed case complaint
and a mixed case appeal are
filed, the action that wasfiled
last will bedismissed.

Q. How doestheprocessing
of a mixed case complaint
differ from theprocessing of
other EEO complaints?

A. Theproceduresusedto pro-
cessmixed casecomplaintsare
thesame asthose used in other
EEO complaintswith severa

key exceptions:

* In amixed case complaint,
there is no right to a hearing
intheformal complaint process.

* In a mixed case, a Final

Agency Decision (FAD) must
be issued within 45 days of
the completion of theinvesti-
gation. FADsarebased onthe
written record, which in-
cludesall documents, witness
statements, and other materi-
als collected during the
course of theinvestigation.

» EEOC regulations require
OCRtoissueaFinal Agency
Decision on a Mixed Case
complaint in a shorter time
frame: within 120 days from
the datethe complaintisfiled.
If 120 days have passed and
the Department has not issued
aFAD, the complainant may
file a civil action without
completing the administrative
process.

* The appeal process for
mixed case complaintsdiffers
from the appeal process for
other EEO complaints. Initial
appeals of merit decisionsin
mixed case complaints are
madeto the M SPB, instead of
the EEOC. The appeal pro-
cess works as follows:

A complainant may filean
appeal with the MSPB (a)
within 30 days from the date
s/he receives the FAD or (b)
any time after 120 daysif the
FAD has not been issued.

» The M SPB’sdecision may
be appealed to the EEOC
within 30 days of the

complainant’sreceipt of thede-
cison. If the EEOC disagrees
withthe MSPB, theMSPB is
given an opportunity to adopt
the EEOC’sdecision.

* If the M SPB does not adopt
the EEOC’s decision, the ap-
pea is referred to a special
panel made up of representa-
tivesfrom both theM SPB and
the EEOC. The special panel
issues afinal decision on the

appeal.

* The Specia Panel’s deci-
sion may be appealed to the
appropriate United States
District Court.

Q. How can | get morein-
formation about the M SPB
appeal process?

A. Seethe MSPB web site at
www.mspb.gov, E-mail
mspb@mspb.gov, or call
1-800-209-8960.

Q. How can | get morein-
formation about the EEO
complaint process?

A. See OCR’s web site at
www.osec.doc.gov/ocr, con-
tact your Bureau EEO Officer
or call OCR at 202/482-4993.
(Voice) TTY users may call
viarelay at 1-800-877-8339.
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