OCR Quick Facts

Age Discrimination

The Officeof Civil Rights (OCR) managesthe Department of Commerce'sEqua Employment Opportu-
nity (EEO) Complaint Processand other EEO programs. Thisfact sheet provides basi cinformation about
agediscrimination, whichisprohibited by the Age Discriminationin Employment Act of 1967.

Q. What protections do
Commer ce employees and
job applicantshavefrom age
discrimination?

A. TheAgeDiscriminationin
EmploymentAct (ADEA) pro-
tects Commerce employees
and job applicantswho are 40
yearsof ageor older from em-
ployment discrimination based
onage.

Individuals who are younger
than 40 are not covered by the
ADEA.

Q. What typesof discrimina-
tory practicesareprohibited?

A. Under the ADEA, itisun-
lawful todiscriminateagaing any
individua whois40yearsof age
or older because of agein re-
gardto hiring, termination, pro-
motion, compensation, job
training, or any other term, con-
dition, or privilege of employ-
ment.

Discriminatory practices also
include:

* harassment based on age;

* retdiationagaing anindividua
forfilingachargeof discrimina
tion, participatinginaninvesti-
gation, or opposing discrimina:
tory practices; and

 employment decisions based
on stereotypes or assumptions
about theahilities, traits, or per-
formance of people of a par-
ticular age.

Q. What recoursedol have
if | believel wastreated dif-
ferently than another person
whois40or older?

A. If twoindividualsare pro-
tected by the ADEA, an em-
ployer still may not treat them
differently onthe basisof age.
For example, asdlectingofficia
cannot hirea42 year-old appli-
cant over someone who is 58
yearsold because of age.

Q. Can a sdlecting official
ask an applicant’sage?

A. Nothinginthe ADEA spe-
cifically prevents an em-
ployer from asking an
applicant’ sageor date of birth.

However, because such inquir-
ies may deter older workers
from applying for ajob or may
otherwiseindicateapossiblein-
tent to discriminate based on
age, requestsfor ageinforma-
tionwill beclosdy scrutinizedto
make surethat theinquiry was
made for a lawful purpose,
rather than for a purpose pro-
hibited by the ADEA.

Q. Can an employer force
metoretire?

A. Aslong asanemployeeis
performing hisor her job duties,
generally theanswer isno. The
ADEA doeshave somelimited
exceptions, such asfedera em-
ployeeshaving to do with law
enforcement and traffic control.
However, offering early retire-
ment in an effort to save money
or reduce the size of the
workforcewithout resorting to
involuntary layoffsdoesnot vio-
latethe ADEA.

Q. Can| beturned down for

a job because I am “over-
qualified?”

A. Itdepends. TheADEA only
prohibitsdiscrimination based
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onage. Althoughincreased age
is often associated with more
skills and experience, an em-
ployerisnot requiredto hirethe
most qualified or experienced
personfor aparticular position
if the company believes that
person’sskillsand experiences
are not the best match for the

position.

Whilesomebdlievethat theex-
planationthat aworker is* over-
qudified’ isanindicationof age
discrimination, an employee
would still need to provethat
the employer wasmotivated by
theworker’sage, rather thana
valid reason other than age.

However, it would beunlawful
if an employer did not hirean
individual based solely onthe
assumption that aperson of that
agewould be so overqualified
astobemorelikely toleavethe
position sooner.

Similarly, anemployer may not
act on the basis of other age-
related stereotypessuch asas-
sumptionsthat ol der employees
arelessvigorousor energetic or
areout of touchwith thelatest
developmentsinther fields.

Q. What remediesareavail-
abletomeif | proveagedis-
crimination?

A. Victimsof agediscriminaion
can recover remedies which
may include:

* back pay or front pay;

« hiring, promotion, or reinstate-
ment; or

« other actionsthat would make
anindividual “whole” (inthe
condition ¥hewould have been
but for thediscrimination).

Anemployer may berequired
to post notices addressing the
violations of aspecific charge
and advising all employees of
thelr rightsunder the lawsen-
forced through the EEO com-
plaint processand theright to
befreefromretdiation.

Theemployer a'so may bere-
quired to take actionsto cure
thesourceof theidentified dis-
crimination and minimizethe
chanceof itsrecurrence, aswell
asdiscontinuethe specificdis-
criminatory practicesinvolvedin
your case.

To be awarded remedies, you
must provethat you were sub-
jectedto agediscriminationin
violation of theADEA.

Q. Do negative comments
related to age violate the
ADEA?

A. It depends on the circum-
stances.

Derogatory comments and
other verbd or physica conduct
based on an individual’s age
condituteunlawful harassment if
the conduct crestesanintimidet-
ing, hostile, or offensivework-
ing environment, or interferes
with theindividua’swork per-
formance,

Q. How can | raiseaclaim
of agediscrimination inthe
EEO complaint process?

A. Thefirst step isto see an
EEO Counselor. To preserve
your righttofileaformal com-
plaint, you must do thiswithin
45 days of the action you be-
lieveisdiscriminatory or when
youfirst knew or should have
known of thepossiblediscrimi-
nation. Contact your bureau
EEQ Officer toinitiate counsd-
ing. Your EEO Counselor will
explain the EEO Complaint
Processand canaso giveyou
information about other possble
avenues of redress for your
dam.
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